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STATEMENT OF THE | SSUE

The issue is whether Rule 5J-10.001, Florida Adm nistrative
Code, constitutes an invalid exercise of delegated | egislative
authority, pursuant to Section 120.52(8), Florida Statutes.

PRELI M NARY STATEMENT

By Petition to Determne Invalidity of Existing Rule filed
Cct ober 15, 2002, Petitioners challenged Rule 5J-10.001, Florida
Adm nistrative Code. The petition alleges that Petitioner Bryan
Yamhure has owned at | east ten percent of Premer Travel
I nternational, Inc., Travelease International, Inc., and Brylec,
Inc. The petition alleges that Petitioner Henry Yamhure
previ ously owned ten percent or nore of Prem er Travel
I nternational, Inc.

The petition all eges that Respondent issued an
Adm ni strative Conplaint on July 26, 2002, alleging, in part,

that each Petitioner was individually |liable for alleged

violations by Prem er Travel International, Inc., of the Sale of
Busi ness Cpportunities Act, Chapter 559, Part VIII, Florida
Stat utes.

The petition alleges that, in DOAH Case No. 02- 3374,
Respondent' s Amended Admi nistrative Conplaint relies on Rules
5J-10.001(3) and (4), Florida Adm nistrative Code. The petition
concludes that Petitioners are substantially affected by Rule

5J-10.001, Florida Adm nistrati ve Code.



The petition alleges that Rule 5J-10.001, Florida
Adm ni strative Code, is an invalid exercise of del egated
| egislative authority because the rule, which cites Section
570.07(23), Florida Statutes, exceeds the rul enmaking authority
grant ed Respondent; in the rule, Respondent has exceeded its
grant of rulemaking authority by adopting definitions broader
than those established by statute; the rule enlarges, nodifies,
and contravenes the law inplenented; the rule is arbitrary and
capricious; the rule is not supported by conpetent substanti al
evi dence; and Rul e 5J-10.001(4) creates an unconstitutiona
irrebuttable presunption.

The petition seeks an order declaring Rule 5J-10. 001,

Fl orida Adm nistrative Code, to be invalid and awardi ng
Petitioners their reasonable costs and attorneys' fees, pursuant
to Section 120.595(3), Florida Statutes.

In the Prehearing Stipulation filed Novenber 14, 2002, the
parties stipulated to nunerous facts. At the hearing,
Petitioners and Respondent called no witnesses. Petitioners
of fered into evidence three exhibits: Petitioners Exhibits 1-3.
Respondent offered into evidence two exhibits: Respondent
Exhibits 1-2. Al exhibits were admtted. Additionally, the
Adm ni strative Law Judge took official notice of the
Admi ni strative Conplaint in DOAH Case No. 02-3374, the Anmended

Adm ni strative Conplaint in DOAH Case No. 02-3374, the Imedi ate



Final Cease and Desi st Order issued by Respondent on July 26,
2002, the rul emaki ng package acconpanyi ng the adoption of Rule
5J-10.001 in 1995 and filed by Respondent with the Secretary of
State, and Section 570.07, Florida Statutes (Supp. 1994).

The court reporter filed the transcript on Decenber 10,
2002. The parties filed their proposed final orders on
Decenber 24, 2002.

FI NDI NGS OF FACT

1. Pursuant to Sections 559.801(2) and 559.813(2), Florida
St at ut es, Respondent has excl usive adm nistrative jurisdiction
over the Sale of Business Opportunities Act, Chapter 559, Part
VIIl, Florida Statutes, and shares judicial enforcenent over the
Act wth the Florida Departnment of Legal Affairs and the
applicable office of the state attorney. (Unless stated
otherwi se, all references to "Sections" shall be to Florida
Statutes, all references to the "Act" shall be to the Sal e of
Busi ness Opportunities Act, and all references to "Rules" shal
be to the Florida Adm nistrative Code.)

2. The Act governs the sale or | ease of certain business
opportunities in Florida. Sections 559.803 and 559. 804
respectively require sellers of covered business opportunities
to provide tinely disclosures to prospective purchasers and to
file annual disclosure statements with Respondent prior to

advertising or offering covered business opportunities for sale.



3. More relevant to this case, Section 559.801 sets forth
the definitions that establish the coverage of the Act:

559.801 Definitions.--For the purpose of
ss. 559.80-559. 815, the term

(1) (a) "Business opportunity” means the
sal e or | ease of any products, equipnent,
supplies, or services which are sold or

| eased to a purchaser to enable the
purchaser to start a business for which the
purchaser is required to pay an initial fee
or sum of noney which exceeds $500 to the
seller, and in which the seller represents:

1. That the seller or person or
entity affiliated with or referred by the
seller wll provide |ocations or assist the
purchaser in finding | ocations for the use
or operation of vendi ng nachi nes, racks,

di spl ay cases, currency or card operated
equi pnment, or other simlar devices or
currency- operated anusenent nachi nes or

devi ces on prem ses neither owned nor | eased
by the purchaser or seller;

2. That the seller will purchase any
or all products made, produced, fabricated,
grown, bred, or nodified by the purchaser
using in whole or in part the supplies,
services, or chattels sold to the purchaser

3. That the seller guarantees that
the purchaser will derive income fromthe
busi ness opportunity which exceeds the price
paid or rent charged for the business
opportunity or that the seller will refund
all or part of the price paid or rent
charged for the business opportunity, or
will repurchase any of the products,
equi pnent, supplies, or chattels supplied by
the seller, if the purchaser is unsatisfied
wi th the business opportunity; or

4. That the seller will provide a
sal es program or marketing programthat wll
enabl e the purchaser to derive inconme from
t he busi ness opportunity, except that this
par agr aph does not apply to the sale of a
sal es program or marketing program made in



conjunction with the licensing of a
trademark or service mark that is registered
under the laws of any state or of the United
States if the seller requires use of the
trademark or service mark in the sal es
agreenent.

For the purpose of subparagraph 1., the term
"assist the purchaser in finding |ocations"”
means, but is not limted to, supplying the
purchaser with nanmes of |ocator conpanies,
contracting with the purchaser to provide
assi stance or supply nanmes, or collecting a
fee on behalf of or for a | ocator conpany.
(b) "Business opportunity" does not
i ncl ude:

1. The sale of ongoi ng businesses
when the owner of those businesses sells and
intends to sell only those business
opportunities so long as those business
opportunities to be sold are no nore than
five in nunber

2. The not-for-profit sale of sales
denonstration equi pnent, materials, or
sanples for a price that does not exceed
$500 or any sales training course offered by
the seller the cost of which does not exceed
$500; or

3. The sale or lease of laundry and
drycl eani ng equi prent.

(2) "Departnment" nmeans the Departnent of
Agricul ture and Consuner Services.

(3) "Purchaser" includes a |essee.
(4) "Seller" includes a |essor.

4. An inportant question in this case is the extent to
whi ch the Act addresses affiliates of a seller. |In fact, the
Act does so only once. In describing the various disclosure
requi rements i nposed upon a "seller,” Section 559.803 nentions

an affiliate in Section 559.803(1), which requires the



di scl osure of "the name of any parent or affiliated conpany that
wi || engage in business transactions with the purchasers or who
takes responsibility for statenments made by the seller.” In
descri bing the annual filings, Section 559.805 does not nention
"affiliates.” Nor do the main enforcenent provisions of the Act
mention "affiliates.” Section 559.809 prohibits 14 specified
acts by "sellers". Section 559.813(2)(a) specifies five
violations by "a seller or any of the seller's principal
officers or agents” that nmay result in the penalties set forth
in Section 559.813(2)(b).

5. In connection with the sale or |ease of business
opportunities, Respondent has adopted three rules at Chapter
5J-10, Florida Adm nistrative Code. Petitioners have
challenged, in its entirety, Rule 5J-10.001, which supplies
several definitions.

6. Rule 5J-10.001 states:

5J-10. 001 Definitions.

The definitions contained in Section
559. 801, Florida Statutes, and the follow ng

apply:

(1) “Initial Fee or sum of nobney,” as used
in Section 559.801(1)(a), F.S., shal

i nclude the total funds paid by the
purchaser to the seller, including al

nmoni es paid for deposits, down paynents,
prepaid rents, equipnent costs, materials,
sanpl es, products, training, services or

i nventory purchases.



(2) “Material change” shall include any
fact, circunstance, or set of conditions
whi ch has a substantial |ikelihood of

i nfluencing a purchaser or a reasonable
prospective purchaser in the making of a
significant decision relating to a naned
busi ness opportunity or which has any
significant financial inmpact on a purchaser
or prospective purchaser.

(3) “Sales program or marketing progrant
nmeans:

(a) A witten or oral procedure or plan
provided by the seller to a purchaser of a
busi ness opportunity concerning products,
equi pnent, supplies, services or training
that the seller represents will be provided
on how to sell or market the product or
service; or

(b) Were the seller provides to the
purchaser the foll ow ng devices, techniques,
training or materials which will assist the
pur chaser in deriving incone fromthe
busi ness opportunity:

1. Sales or display equipnent or
mer chandi si ng devi ces;

2. Specific sales or marketing
t echni ques; or

3. Sales, marketing or advertising
mat erials which are intended for use by the
purchaser to influence a consumer to
purchase a product or service.

(4) “Seller” includes any person who has an
ownership interest of 10% or greater in an

entity which sells or |eases business
opportunities.

Specific Authority 570.07(23) FS. Law
| npl enent ed 559. 801, 559. 803, 559. 805 FS.
Hi story—New 11-15-94, Anmended 6-4-95.
7. Respondent adopted Rule 5J-10.001 effective
Novenber 15, 1994, and anended it effective June 4, 1995. The

specific authority cited for the rule, Section 570.07(23),



provi des only that Respondent "shall have and exercise the
foll ow ng functions, powers, and duties: To adopt rules
pursuant to ss. 120.536(1) and 120.54 to inpl enent provisions of
| aw conferring duties upon it." However, in 1997, the
Legi sl ature adopted Section 559.813(8), which broadens
Respondent' s rul emaki ng authority under the Act by providing:
"The departnment has the authority to adopt rules pursuant to
chapter 120 to inplenent this part.”

8. In defining "seller” in Rule 5J-10.001(4), Respondent
relied on the Federal Trade Comm ssion (FTC) regul ations at 16
Code of Federal Regulation (CFR) Part 436 (collectively, the
"Franchise Rule"). In particular, Respondent relied on 16 CFR
436.2, explaining in a response to an interrogatory that Rule
5J-10.001(4) "was intended to clarify the identity of persons
sufficiently affiliated with the sale of a business opportunity
by virtue of their share ownership (16 C F.R 436.2) upon whom a
duty shoul d be inposed to nake the required statutory
di scl osures in the sale of a business opportunity.”

9. In 16 CFR Sections 436.2(a)(1)(i) and (ii), the FTC
identifies two types of franchi ses covered under the FTC Act:

t he package and product franchi se and the business opportunity.
As the nane inplies, the business opportunity described in 16
CFR Section 436.2(a)(1)(ii) bears the closer resenblance to the

Act .



10. Under 16 CFR Section 436.2(a), both types of
franchi ses require an arrangenent and, nore inportantly, "any
continuing commercial relationship.” For the business
opportunity, 16 CFR Section 436.2(a)(1)(ii)(A) requires that a
franchi see offer, sell, or distribute to a person other than the
franchi sor goods or services that are supplied by the
franchi sor, supplied by a third person with whomthe franchi sor
requires the franchi see to do business, or supplied by an
affiliate of the franchisor with whomthe franchisee is advised
by the franchisor to do business. 1In addition, for the business
opportunity, 16 CFR Section 436.2(a)(1)(ii)(B) requires that the
franchi sor secure for the franchisee retail outlets or accounts,
| ocations or sites for product sales displays (such as vendi ng
machi nes or rack displays), or the services of a person to
secure these retail outlets, accounts, |ocations or sites.

11. Al so, 16 CFR Section 436.2(i) defines an "affiliated
person” as a person that "directly or indirectly controls, or is
controlled by, or is under common control with, a franchisor";
that "directly or indirectly owns, controls, or holds with power
to vote, 10 percent or nore of the outstanding voting securities
of a franchisor”; or that "has, in common with a franchisor, one
or nore partners, officers, directors, trustees, branch
managers, or other persons occupying simlar status or

performng simlar functions."
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12. However, the definitions in 16 CFR Section 436.2 apply
only to ternms "used in this part,” and 16 CFR Part 436 does not
cover enforcenent and liability issues--only disclosures and
definitions, including coverage definitions. |In fact, the sole
pur pose of the affiliate definition in 16 CFR Section 436.2 is
to explain the disclosure requirenents set forth in 16 CFR
Sections 436.1(a)(7) (total funds required to be paid to
franchisor or its affiliates), 436.1(a)(8) (recurring funds
required to be paid to franchisor or its affiliates),
436.1(a)(9) (nanes of affiliates with which franchisee is
required or advised to do business), 436.1(a)(11) (basis for
cal cul ating actual revenue to be received by franchisor or its
affiliates), 436.1(a)(12) (financing conditions offered by
franchisor or its affiliates), and 436.1(a)(14) (extent to which
franchisee--or, if a corporate, franchisee's affiliates--to
participate directly in the franchi sed operation). Nowhere in
t he Franchi se Rul e does the affiliate definition broaden the
scope of the persons liable for violations of the federal |aw

13. On July 26, 2002, Respondent filed an Adm nistrative
Conpl ai nt agai nst Petitioners and three allegedly rel ated
corporations and transmtted the matter to the Division of
Adm ni strative Hearings (DOAH) for a formal hearing. This
proceedi ng was desi gnated DOAH Case No. 02-3374. At the sane

time, Respondent inposed an |Imedi ate Final Cease and Desi st

11



Order ordering that Petitioners and three allegedly rel ated
corporations discontinue the sale of business opportunities in
Florida. (The First District Court of Appeal |ater stayed the
enforcenent of this order.) On Cctober 11, 2002, Respondent
served an Anended Adm nistrative Conplaint. The undersigned
Adm ni strative Law Judge conpl eted the hearing in DOAH Case

No. 02-3374 on Novenber 25, 2002. As of the date of this fina
order, the parties have not yet filed their proposed recomended
orders.

14. In the Adm nistrative Conplaint, Anended
Adm ni strative Conplaint, and I medi ate Fi nal Cease and Desi st
Order, Respondent relies on Rules 5J-10.001(3) and (4), but not
Rul es 5J-10.001(1) and (2). Wth respect to Rule 5J-10.001(3)
("Sal es or Marketing Program Rul e"), Respondent alleges that the
busi ness opportunities are covered by the Act because of the
presence of a "sales programor marketing program"” Wth
respect to Rule 5J-10.001(4) ("Seller Rule"), Respondent alleges
that Petitioners are |liable as owners of one or nore naned
corporations that are "sellers” who have violated the Act.

15. Wth respect to Rules 5J-10.001(1) and (2),
respectively, the regulatory definitions of an "initial fee or
sum of noney" or "material change"” play no significant role in
DOAH Case No. 02-3374. For this reason, Petitioners are not

substantially affected by these rules, and the Concl usions of

12



Law bel ow determine that Petitioners |ack standing to challenge
Rul es 5J-10.001(1) and (2), which are not further discussed in
this final order

CONCLUSI ONS OF LAW

16. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter. Sections 120.56(1) and
(3).

17. Section 120.56(1) provides: "Any person substantially
affected by a rule . . . may seek an adm nistrative
determ nation of the invalidity of the rule on the ground that
the rule is an invalid exercise of delegated |egislative
authority.” As to the Sales or Marketing Program Rul e and
Seller Rule, Petitioners have anply denonstrated standing. In
reliance upon these rules, Respondent ordered that Petitioners
di scontinue the sal e of business opportunities in Florida and
continues to prosecute Petitioners and their allegedly related
corporations. However, Petitioners have failed to show how they
are substantially affected by the renaining rules.

18. The burden of proof is on Petitioners to show that the
Sal es or Marketing Rule and Seller Rule are invalid exercises of

del egated |l egislative authority. Gove Isle, Ltd. v. Departnent

of Environnental Regul ation, 454 So. 2d 571, 573 (Fla. 1st DCA

1984). For proposed rules, Section 120.56(2)(a) now i nposes the

burden of proof upon agencies, after a prelimnary show ng by

13



the rule challenger. The absence of a simlar provision in
Section 120.56(3), which applies to existing rules, reveals the
Legislative intent not to disturb the | ongstanding inposition of
t he burden of proof on the challenger to an existing rule.

19. Section 120.52(8) defines what is an "invalid exercise
of del egated |l egislative authority":

"I'nval id exercise of delegated |egislative
aut hority" means action which goes beyond

t he powers, functions, and duties del egated
by the Legislature. A proposed or existing
rule is an invalid exercise of del egated

| egi slative authority if any one of the
foll owi ng appli es:

(a) The agency has materially failed to
foll ow the applicabl e rul emaki ng procedures
or requirenments set forth in this chapter;

(b) The agency has exceeded its grant of
rul emaki ng authority, citation to which is
required by s. 120.54(3)(a)1l.;

(c) The rule enlarges, nodifies, or
contravenes the specific provisions of |aw
i npl enented, citation to which is required
by s. 120.54(3)(a)1l.;

(d) The rule is vague, fails to
establ i sh adequat e standards for agency
deci sions, or vests unbridled discretion in
t he agency;

(e) The rule is arbitrary or capricious;

(f) The rule is not supported by
conpetent substantial evidence; or

(g) The rule inposes regulatory costs on
the regul ated person, county, or city which
coul d be reduced by the adoption of |ess
costly alternatives that substantially
acconplish the statutory objectives.

A grant of rulemaking authority is necessary
but not sufficient to allow an agency to
adopt a rule; a specific lawto be

i npl enented is also required. An agency may
adopt only rules that inplenent or interpret

14



the specific powers and duties granted by
the enabling statute. No agency shall have
authority to adopt a rule only because it is
reasonably related to the purpose of the
enabling legislation and is not arbitrary
and capricious or is within the agency's

cl ass of powers and duties, nor shall an
agency have the authority to inplenent
statutory provisions setting forth genera

| egislative intent or policy. Statutory

| anguage granting rul emaki ng authority or
general ly describing the powers and
functions of an agency shall be construed to
extend no further than inplenenting or
interpreting the specific powers and duties
conferred by the sane statute.

20. Section 120.56(3)(b) provides: "The adm nistrative
| aw judge may declare all or part of a rule invalid. The rule
or part thereof declared invalid shall becone void when the tine
for filing an appeal expires.”

21. Petitioners' first contention in their proposed fina
order is that Section 570.07(23) does not authorize Respondent
to adopt rules inplenenting the Act because these statutory
provisions are in different chapters. The |ast sentence of the
flush | anguage of Section 120.52(8) prohibits a construction of
statutory | anguage granting rul emaki ng authority or descri bing
t he powers and functions of an agency as extendi ng any further
than inplenenting or interpreting the specific powers and duties
conferred by the "sane statute.” As Petitioners point out, the

"same statute" does not |ikely enconpass a statutory provision

in a different chapter

15



22. However, Section 559.813(8), which is in the sane part
as the other statutory provisions on which Respondent relies,
was enacted in 1997 to grant Respondent the "authority to adopt
rul es pursuant to chapter 120 to inplenent this part.” The
Legi sl ature presunmably intended the explicit authorization of
Section 559.813(8) to adopt rules to inplenent the Act to
satisfy the sanme-statute requirenent. This requirenent
apparently exists nerely to assure that agencies do not rul enake
in one area in reliance upon statutes in another area that the
Legi sl ature never intended to be used for such a purpose.

23. It is irrelevant that Section 559.813(8) was not in
exi stence when Respondent adopted the Sal es and Marketing
Program Rul e and Seller Rule. The determ nation of whether an
agency has exceeded its grant of rulemaking authority shoul d not
be limted to the facts in existence at the tine of the adoption
of the rule, but should extend at least to the tinme of the
filing of the rule challenge. To limt the facts to those in
exi stence at the tinme of the adoption of the rule would ignore
| ater Legislative enactnents granting the necessary rul emaki ng
authority and would only add needl essly to regulatory costs, as
an agency woul d be required to readopt the sane rule, this tine
citing the new rul emaki ng authority.

24. Petitioners contend in their proposed final order that

Section 559.813(8) is unavail able to Respondent because Section

16



120.52(8)(b) requires that the rule cite to the grant of
rul emaki ng authority. The main prohibition of Section
120.52(8) (b) forbids an agency fromexceeding its grant of
rul emeki ng authority. The dependent clause attached to the end
of this prohibition refers to the citation requirenent contained
in Section 120.54(3)(a)l. This reference to the citation
requi rement contained in Section 120.54(3)(a)l does not elevate
this procedural requirenent to a higher |evel than other
procedural requirenents. |If a challenger wishes torely on a
deficient citation as a basis for invalidating a rule, the
chal | enger nust proceed under Section 120.52(8)(a), which
provi des that procedural deficiencies may invalidate a rule only
if the deficiencies are "material." Applicable to al
subsections of Section 120.52(8), the last sentence of Section
120.56(1)(c) el aborates upon this materiality requirenent in
rul e chall enges based on procedural defects:

The failure of an agency to follow the

appl i cabl e rul enaki ng procedures or

requi rements set forth in this chapter shal

be presuned to be material; however, the

agency may rebut this presunption by show ng

that the substantial interests of the

petitioner and the fairness of the

proceedi ngs have not been i npaired.

25. The record denonstrates that the procedural defect of

omtting the citation to Section 559.813(8) has not inpaired the

substantial interests of either Petitioner and has not inpaired

17



the fairness of any proceeding. Petitioners could not possibly
have been affected by this harm ess om ssion. The omssion is
likely due to the enactnent of Section 559.813(8) after the
adoption of the Sales or Marketing Rule and Seller Rule, not due
to sone attenpt by Respondent to conceal its authority and
undermi ne the fairness of adm nistrative proceedi ngs. Under
t hese circunstances, invalidating the rule due to the absence of
the correct statutory citation is unwarranted under Secti on
120.52(8)(b).

26. Petitioners contend in their proposed final order that
the Sal es or Marketing Program Rule and Seller Rule are
unaut hori zed by even Section 559.813(8) because Respondent is
not inplenenting the Act by adopting this rule. This contention
is correct as to the Seller Rule and the second half of the
Sal es or Marketing Program Rule (Rule 5J-10.001(3)(b)), but the
deficiencies of these rules are better covered in the foll ow ng
paragraphs. As for the first half of the Sales or Marketing
Program Rul e (Rul e 5J-10.001(3)(a)), Respondent clearly
exercised the authority provided in Section 559.813(8) to
i npl ement Section 559.801(1)(a)4, which provides that a sal e of
a business opportunity takes place if the seller represents that
it wll provide a sales program or marketing program

The nost inportant of Petitioners’

contentions in their proposed final order is
that the Sal es and Marketing Program Rul e

18



and Seller Rule enlarge, nodify, or
contravene the statutes purportedly
i npl enment ed.

27. Wthout a doubt, the Seller Rule enlarges, nodifies,
and even contravenes the Act. Not a single provision of the Act
offers the slightest support for the Seller Rule, which
unl awful |y broadens the scope of potential liability for
viol ations of the Act fromactual sellers to many, if not nost,
owners of sellers.

28. As Respondent uses it in DOAH Case No. 02-3374, the
Seller Rule pierces the corporate veil by identifying the
corporate seller as a nere alter ego of its significant owners--
wi thout regard to any acts or om ssions of the owners besides
their status as owners. |In other words, the sole criterion for
piercing the corporate veil is extent of ownership. Prior to

t he adoption of the Adm nistrative Procedure Act, agencies

| acked the authority to pierce the corporate veil. Roberts Fish

Farmv. Spencer, 153 So. 2d 718 (Fla. 1963). Even when

considered by courts, piercing the corporate veil requires nore

than mere ownership. See, e.g., Dania Jai -Alai Palace v. Sykes,

450 So. 2d 1114 (Fla. 1984).

29. Respondent argues that the Legislature intended to
| eave to Respondent the discretion of identifying the persons
who woul d qualify as sellers because Section 559.801(4) defines

a seller as "including" a lessor. The Act reveals tw facts
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relevant to this contention. First, the Legislature added

| essors under the definition of sellers to extend the scope of
the Act to persons who were nmarketing business opportunities in
a leasing transaction that was not otherw se covered by the Act.
Second, the Legislature chose to redefine a seller so as to
avoi d the necessity of adding "lessor” after "seller"” and addi ng
"l easing” to "purchasing"” or "selling" each tine "seller,"
"purchasing,” or "selling” occurred in the Act.

30. In no way does this nodest addition to the Act justify
Respondent's attenpt in the Seller Rule penetrate the
nonconpliant seller (or lessor) and inpose liability upon the
i ndi vi dual owners of the seller (or lessor). It is sinply
i npossi ble that the Legislature, when deciding to cover |essors
under the Act, intended also to cover all owners of at |east 10
percent of the nonconpliant seller (or |essor)--even passive,
noncontrol | i ng persons, such as mnority owners, hol ders of debt
that converted to equity, and devisees of relatively snal
ownership interests.

31. In adopting the Seller Rule, Respondent's reliance
upon the Franchise Rul e was probably not m splaced at the tine.
As noted above, Respondent explains that the purpose of the
Seller Rule was to ensure that the required disclosures would be
meani ngful. After all, if an unsavory seller creates a new

entity for the sale of business opportunities, disclosure
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limted to the newentity is | ess neaningful than disclosure

t hat extends to the unsavory seller. The Franchise Rule clearly
uses the concept of affiliates to broaden the disclosure

requi rement under the FTC Act.

32. However, two problens arise here. First, regardless
of how sensible it would be to broaden the concept of the seller
for disclosure purposes, as is done by the Franchise Rule, the
Act does not justify even such a limted broadening of the
di scl osure requirenent in Florida. The Act uses "affiliate"
only in Section 559.801(1)(a)l1l, which covers the seller's
representations that it or its affiliate will provide |ocations
or help the purchaser find |ocations for vendi ng nachi nes,
racks, display cases, or simlar equipnent.

33. Second, even if the Act authorized a broadening of the
concept of the seller for disclosure purposes, Respondent has
wandered far fromits original intent to broaden disclosure.

The Seller Rule goes beyond the Franchi se Rul e by extending
liability for violations of the Act to nost owners of the
sellers--again, strictly on the basis of ownership, not

cul pability. Although courts have so extended the reach of the
Franchi se Rule, they have not done so with respect to al

owners, only owners whose involvenent in the unlawful activities

merits punishnment. See, e.g., Federal Trade Conm ssion v. Any

Travel Service, Inc., 875 F.2d 564 (7th Gr. 1989).
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34. As noted above, the Sales or Marketing Program Rul e
divides into two parts: Rules 5J-10.001(3)(a) and (b). The
former does not enlarge, nodify, or contravene the Act, but the
| atter does.

35. Rule 5J-10.001(3)(b) enlarges, nodifies, and
contravenes the Act because it unlawfully shifts the focus from
ongoing or future services fromthe seller to the purchaser to
the present, possibly one-tine, delivery of goods or services,
likely at the closing at which the purchaser acquires the
busi ness opportunity.

36. Rule 5J-10.001(3)(a) clearly incorporates the el enent
of ongoing or future services when it describes the goods and
services "that the seller represents will be provided . . .."
By contrast, Rule 5J-10.001(3)(b) describes only goods and
services that "the seller provides . . .." Even though these
goods and services "will assist" the purchaser in the future,
Rul e 5J-10.001(3)(b) covers only goods and services that the
seller "provides." It is true that the Sales or Marketing Rul e
defines only "a sales or marketing program"™ and the statutory
| anguage states that the seller "wll" provide such a program
But the difference in focus between Rule 5J-10.001(3)(a)
(ongoing or future transactions) and Rule 5J-10.001(3)(b)

(present or one-tinme transaction) invites m sapplication,
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especially if Respondent seeks the m sapplication under a
def erence principle.

37. This difference in focus between the two parts of the
Sal es or Marketing Program Rul e highlights an inportant feature
of the Act. As noted above concerning the Franchise Rule, the
comon requi renment inposed upon both package and product
franchi ses and business opportunities is a "continuing
commercial relationship.”" The Act incorporates this requirenent
by defining a business opportunity in Section 559.801(1)(a)l-4
in ternms of the support that the seller "represents” that it
W Il supply the purchaser after the purchase of the business
opportunity. Section 559.801(1)(a)l covers the representation
that the seller "will" provide | ocations or help the purchaser
find | ocations for vendi ng machi nes, racks, display cases, and
simlar equipnment. Section 559.801(1)(a)2 covers the
representation that the seller "will" purchase products made by
t he purchaser using supplies or services sold to the purchaser.
Section 559.801(1)(a)3 covers the representation that the seller
"W ll" refund the purchase price if the purchaser is unsatisfied
with the business opportunity or that the purchaser "wl|"
derive incone fromthe business opportunity in excess of the
purchase price. Section 559.801(1)(a)4 covers the
representation that the seller "will" provide a "sal es program

or marketing program"”
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38. The focus on an ongoi ng business relationship reflects
an inportant feature of the Act, as well as the Franchi se Rul e,
Both the Act and the Franchise Rule are consuner-protection | aws
and regul ations. Recognizing that unsophisticated persons may
be purchasi ng busi ness opportunities, often from sophisticated
sellers, these consuner-protection |aws and regul ati ons address
the potentially exploitative situation in which the presumably
unsophi sti cated purchaser conpletes a relatively | arge degree of
hi s obligations by paying at closing for the business
opportunity, and the presumably sophisticated seller conpletes a
relatively |l arge degree of his obligations by supplying goods
and services into the future. This msmatching of the tinme of
performance | eaves the purchaser vulnerable; if the seller
performed all of his obligations at closing, the transaction
woul d not be so risky and thus not so deserving of protective
| egi sl ation and regul ati on.

39. Rule 5J-10.001(3)(b) materially nodifies Section
559.801(1)(a)4 by turning the focus fromthe future, probably
ongoi ng, performance by the seller to the present, possibly one-
time, performance. This seem ngly subtle change in sone cases
may extend coverage to transactions not covered under Section
559.801(1)(a)4 and in other cases nmay fail to extend coverage to
transacti ons covered under Section 559.801(1)(a)4. Ignoring the

pur pose of this section and the Act to cover the ongoi ng
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busi ness rel ationship, which is expressed as a "continuing
commerci al relationship” under the Franchise Rule, Rule
5J-10.001(3)(b) enlarges, nodifies, and contravenes Section
559.801(1) (a)4.

40. However, Rule 5J-10.001(3)(a) does not enl arge,
nodi fy, or contravene Section 559.801(1)(a)4 or the Act.
Nothing in this first part of the Sales or Mrketing Program
Rul e opposes any part of the Act.

41. Petitioners also contend that the rule is arbitrary
and capricious, the rule is not supported by conpetent
substanti al evidence, and the Seller Rule creates an
unconstitutional irrebuttable presunption. A discussion of
t hese i ssues woul d not change the result.

42. Section 120.595(3) provides, in part:

If the court or adm nistrative | aw judge
declares a rule or portion of a rule invalid
pursuant to s. 120.56(3), a judgment or
order shall be rendered agai nst the agency
for reasonabl e costs and reasonabl e
attorney's fees, unless the agency
denonstrates that its actions were
substantially justified or special

ci rcunstances exi st which woul d make the
award unjust. An agency's actions are
"substantially justified" if there was a
reasonabl e basis in law and fact at the tine

t he actions were taken by the agency.

43. I n Departnent of |Insurance v. Florida Bankers'

Associ ation, 764 So. 2d 660 (Fla. 1st DCA 2000), the court
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remanded an attorneys' fee award for the insufficiency of the
record and the findings of fact.

44, The Seller Rule was inspired by the Franchi se Rule.
However, either due to sloppy draftsmanship or an aggressive
enf orcenent phil osophy, Respondent drafted, and in DOAH Case
No. 02-3372 used, the Seller Rule so that it extended the
liability for violations of the Act to many, if not nobst, owners
of nonconpliant entities, even if those owners were not
t henmsel ves guilty of any acts or om ssions besides the act of
ownership. Petitioners' broad-based attack on the Seller Rule
necessitated that Respondent provide in this record al
avai l abl e facts justifying the adoption of the rule. Therefore,
no purpose woul d be served by giving Respondent an opportunity
to present additional facts showing that its adoption of the
rule was substantially justified. No reasonable factual
justification exists for the Seller Rule.

45. Under Section 120.595(3), a reasonable basis "in | aw
and fact" at the tinme of the adoption of the Seller Rule is
necessary for Respondent to avoid liability for attorneys' fees
and costs under the "substantially justified" defense.

Regardl ess of the state of the factual record, there was, as a
matter of |aw, no reasonable basis for Respondent to have
adopted the Seller Rule. This extension of liability or even

di scl osure is unsupported by the Act. Even prior to the
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Adm ni strative Procedure Act, Florida | aw prohibited agencies
frompiercing the corporate veil. And even the Franchise Rule,
which is no | egal basis for rule pronulgation in Florida,

provi des no support for a rule that broadens the scope of
persons |iable for violations of the aw to owners of at | east
ten percent of a nonconpliant entity.

46. However, nothing in Petitioners' attack on the Seller
Rul e necessitated that Respondent provide in this record any
speci al circunstances that would make an award of attorneys’
fees unjust. Such special circunstances could be of a factua
nat ure.

47. Perhaps Petitioners would argue that, by failing to
present such evidence in the main hearing, after having anple
notice of Petitioners' claimfor attorneys' fees under Section
120.595(3), Respondent waived its right to present such evidence
in a subsequent hearing. That seens a harsh result, especially
given the relatively recent enactnent of this attorneys' fee
provision and the relative scarcity of cases interpreting this
statute and establishing practical litigation procedures for its
i npl enentation. |In any event, Petitioners did not present their
evi dence concerning the anobunt of attorneys' fees or costs, so
an additional hearing may be necessary on this issue, and the
speci al -ci rcunst ances i ssue should not significantly | engthen

the tine required for hearing.
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48. The adoption of the invalid portion of the Sales or
Mar keting Program Rul e was substantially justified. Resolution
of the challenge to the second part of that rule presented a
nunber of difficult |egal issues.

ORDER

It is

ORDERED t hat :

1. Rule 5J-10.001(3)(b) and Rule 5J-10.001(4), Florida
Adm ni strative Code, are invalid exercises of del egated
| egi sl ative authority.

2. The remainder of the rule challenge is dismssed.

3. The Administrative Law Judge reserves jurisdiction to
det erm ne whet her, under Section 120.595(3), Florida Statutes,
speci al circunstances exist with respect to the adoption of Rule
5J-10.001(4), Florida Adm nistrative Code, that would nake an
award of attorneys' fees and costs unjust and, if not, the
anount of reasonable attorneys' fees and costs. |If the parties
are unable to resolve these issues within 45 days after the date
of this Final Oder, Petitioners shall file a notice advising
the Adm nistrative Law Judge of this fact and requesting that he

set a hearing on these issues.
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DONE AND ORDERED this 30 day of Decenber, 2002, in

Tal | ahassee, Leon County, Flori da.

ROBERT E. MEALE

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl . us

Filed with the Cerk of the
Di vi sion of Adm nistrative Hearings
this 30 day of Decenber, 2002.

COPI ES FURNI SHED

Honor abl e Charles H. Bronson

Comm ssi oner of Agriculture

Department of Agriculture and
Consumer Services

The Capitol, Plaza Level 10

Tal | ahassee, Florida 32399-0810

Ri chard D. Tritschler, General Counse

Departnment of Agriculture and
Consumer Services

The Capitol, Plaza Level 10

Tal | ahassee, Florida 32399-0810

Brenda D. Hyatt, Bureau Chi ef
Bureau of License and Bond
Departnment of Agriculture

407 Sout h Cal houn Street

Mail Station 38

Tal | ahassee, Florida 32399-0800
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Paul R Ezatoff
Kat z, Kutter, Alderman, Bryant
& Yon, P.A
Post Ofice Box 1877
Tal | ahassee, Florida 32302-1877

W Illiam N G aham Senior Attorney
Raynmond C. Conklin, Senior Attorney
Departnent of Agriculture

and Consuner Services
Mayo Buil di ng, Suite 520
407 Sout h Cal houn Street
Tal | ahassee, Florida 32399-0800

Carrol | Wbb, Executive D rector

Joint Adm nistrative Procedures Committee
120 Hol | and Bui I di ng

Tal | ahassee, Florida 32399-1300

NOTI CE OF RIGHT TO JUDI Cl AL REVI EW

A party who is adversely affected by this Final Oder is
entitled to judicial review pursuant to Section 120.68, Florida
Statutes. Review proceedings are governed by the Florida Rules
of Appell ate Procedure. Such proceedi ngs are commenced by
filing the original notice of appeal with the Cerk of the

Di vision of Adm nistrative Hearings and a copy, acconpani ed by
filing fees prescribed by law, with the District Court of
Appeal , First District, or with the District Court of Appeal in
the Appellate District where the party resides. The notice of
appeal nust be filed within 30 days of rendition of the order to
be revi ewed.
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